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201.221

amended, the Commission or the hear-
ing officer may require that an amend-
ed answer be filed and, if such an an-
swer is required, shall specify a date
for the filing thereof.

(c) Contents; effect of failure to deny.
Unless otherwise directed by the hear-
ing officer or the Commission, an an-
swer shall specifically admit, deny, or
state that the party does not have, and
is unable to obtain, sufficient informa-
tion to admit or deny each allegation
in the order instituting proceedings.
When a party intends in good faith to
deny only a part of an allegation, the
party shall specify so much of it as is
true and shall deny only the remain-
der. A statement of a lack of informa-
tion shall have the effect of a denial. A
defense of res judicata, statute of limi-
tations or any other matter consti-
tuting an affirmative defense shall be
asserted in the answer. Any allegation
not denied shall be deemed admitted.

(d) Motion for more definite statement.
A party may file with an answer a mo-
tion for a more definite statement of
specified matters of fact or law to be
considered or determined. Such motion
shall state the respects in which, and
the reasons why, each such matter of
fact or law should be required to be
made more definite. If the motion is
granted, the order granting such mo-
tion shall set the periods for filing such
a statement and any answer thereto.

(e) Amendments. A party may amend
its answer at any time by written con-
sent of each adverse party or with
leave of the Commission or the hearing
officer. Leave shall be freely granted
when justice so requires.

(f) Failure to file answer: default. If a
party respondent fails to file an answer
required by this section within the
time provided, such person may be
deemed in default pursuant to
§201.155(a). A party may make a mo-
tion to set aside a default pursuant to
§201.155(b).

201.221 Prehearing conference.

(a) Purposes of conference. The pur-
poses of a prehearing conference in-
clude, but are not limited to:

(1) Expediting the disposition of the
proceeding;
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(2) Establishing early and continuing
control of the proceeding by the hear-
ing officer; and

(3) Improving the quality of the hear-
ing through more thorough prepara-
tion.

(b) Procedure. On his or her own mo-
tion or at the request of a party, the
hearing officer may, in his or her dis-
cretion, direct counsel or any party to
meet for an initial, final or other pre-
hearing conference. Such conferences
may be held with or without the hear-
ing officer present as the hearing offi-
cer deems appropriate. Where such a
conference is held outside the presence
of the hearing officer, the hearing offi-
cer shall be advised promptly by the
parties of any agreements reached.
Such conferences also may be held with
one or more persons participating by
telephone or other remote means.

(c) Subjects to be discussed. At a pre-
hearing conference consideration may
be given and action taken with respect
to any and all of the following:

(1) Simplification and clarification of
the issues;

(2) Exchange of witness and exhibit
lists and copies of exhibits;

(3) Stipulations, admissions of fact,
and stipulations concerning the con-
tents, authenticity, or admissibility
into evidence of documents;

(4) Matters of which official notice
may be taken;

(5) The schedule for exchanging pre-
hearing motions or briefs, if any;

(6) The method of service for papers
other than Commission orders;

(7) Summary disposition of any or all
issues;

(8) Settlement of any or all issues;

(9) Determination of hearing dates;

(10) Amendments to the order insti-
tuting proceedings or answers thereto;

(11) Production of documents as set
forth in §201.230, and prehearing pro-
duction of documents in response to
subpoenas duces tecum as set forth in
§201.232;

(12) Specification of procedures as set
forth in §201.202; and

(13) Such other matters as may aid in
the orderly and expeditious disposition
of the proceeding.

(d) Required prehearing conference. Ex-
cept where the emergency nature of a
proceeding would make a prehearing
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conference clearly inappropriate, at
least one prehearing conference should
be held.

(e) Prehearing orders. At or following
the conclusion of any conference held
pursuant to this section, the hearing
officer shall enter a ruling or order
which recites the agreements reached
and any procedural determinations
made by the hearing officer.

(f) Failure to appear: default. Any per-
son who is named in an order insti-
tuting proceedings as a person against
whom findings may be made or sanc-
tions imposed and who fails to appear,
in person or through a representative,
at a prehearing conference of which he
or she has been duly notified may be
deemed in default pursuant to
§201.155(a). A party may make a mo-
tion to set aside a default pursuant to
§201.155(b).

[60 FR 32796, June 23, 1995, as amended at 63
FR 63405, Nov. 13, 1998]

§201.222 Prehearing submissions.

(a) Submissions generally. The hearing
officer, on his or her own motion, or at
the request of a party or other partici-
pant, may order any party, including
the interested division, to furnish such
information as deemed appropriate, in-
cluding any or all of the following:

(1) An outline or narrative summary
of its case or defense;

(2) The legal theories upon which it
will rely;

(3) Copies and a list of documents
that it intends to introduce at the
hearing; and

(4) A list of witnesses who will testify
on its behalf, including the witnesses’
names, occupations, addresses and a
brief summary of their expected testi-
mony.

(b) Expert witnesses. Each party who
intends to call an expert witness shall
submit, in addition to the information
required by paragraph (a)(4) of this sec-
tion, a statement of the expert’s quali-
fications, a listing of other proceedings
in which the expert has given expert
testimony, and a list of publications
authored or co-authored by the expert.

§201.230

§201.230 Enforcement and discipli-
nary proceedings: Availability of
Siocuments for inspection and copy-
ing.

For purposes of this section, the term
documents shall include writings, draw-
ings, graphs, charts, photographs, re-
cordings and other data compilations,
including data stored by computer,
from which information can be ob-
tained.

(a) Documents to be available for in-
spection and copying. (1) Unless other-
wise provided by this section, or by
order of the Commission or the hearing
officer, the Division of Enforcement
shall make available for inspection and
copying by any party documents ob-
tained by the Division prior to the in-
stitution of proceedings, in connection
with the investigation leading to the
Division’s recommendation to institute
proceedings. Such documents shall in-
clude:

(i) Each subpoena issued;

(if) Every other written request to
persons not employed by the Commis-
sion to provide documents or to be
interviewed;

(iii) The documents turned over in re-
sponse to any such subpoenas or other
written requests;

(iv) All transcripts and transcript ex-
hibits;

(v) Any other documents obtained
from persons not employed by the
Commission; and

(vi) Any final examination or inspec-
tion reports prepared by the Office of
Compliance Inspections and Examina-
tions, the Division of Market Regula-

tion, or the Division of Investment
Management.
(2) Nothing in this paragraph (a)

shall limit the right of the Division to
make available any other document, or
shall limit the right of a respondent to
seek access to or production pursuant
to subpoena of any other document, or
shall limit the authority of the hearing
officer to order the production of any
document pursuant to subpoena.

(b) Documents that may be withheld. (1)
The Division of Enforcement may with-
hold a document if:

(i) The document is privileged;
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